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Contra Costa County Grand Jury Report 1506

Office of the Public Guardian
Caring for Those Who Can No Longer Care for Themselves

TO: Board of Supervisors
SUMMARY
The 2014-2015 Contra Costa County Civil Grand Jury conducted a review and
assessment of the Contra Costa County (County) Office of Public Guardian (Public
Guardian) to determine whether it was acting in accordance with its statutory
responsibilities.
The Public Guardian, a division of the Contra Costa Department of Health Services,
serves people who lack ability to care for themselves and have no one who are able
and willing to become their conservator. The Public Guardian provides both LantermanPetris-Short and probate conservatorships. This report focuses on probate
conservatorships.
Probate conservatees are typically elderly persons. They may be physically frail and
have some degree of dementia. As a result of physical disabilities and/or cognitive
impairment, they may become victims of elder abuse. The assumption that the only
person in need of the services of the Public Guardian is an elderly person without a
family is incorrect. Ninety percent of those who abuse the elderly are members of the
victim’s family. The need for Public Guardian probate conservatorships will grow as
Contra Costa County’s population ages.
Based on its investigation, the Grand Jury has concluded that the Public Guardian may
not be in compliance with state law, the California Judicial Council’s best practices, and
its own policies and procedures. The Grand Jury further discovered that the Public
Guardian has not updated or revised its Policy and Procedure Manual since the
implementation of the Omnibus Guardianship and Conservatorship Reform Act of 2006.
The Grand Jury also found deficiencies in the relationship between the Public Guardian
and Adult Protective Services (APS) that work against the best interests of those people
who cannot take care of themselves and have no trusted person in their life who can.
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Because of these and other deficiencies, the Grand Jury makes several
recommendations, including that the Public Guardian revise its policies and procedures
to comply with California law and best practices established by the California Judicial
Council, and that the Probate Conservatorship program be removed from the
Department of Health Services and placed in the Aging and Adult Services division of
the Employment and Human Services Department to better serve this at-risk population.

METHODOLOGY
Members of the Grand Jury interviewed staff members of the County Health
Department, staff members of the County Mental Health Department including the
Office of the Public Guardian, staff members of the County Employment and Human
Services Department, a private fiduciary, and a member of the Board of Directors of the
California Public Administrator Public Guardian Public Conservator Association
(CPAPGPCA). They reviewed a number of documents provided by the County Health
Department, materials received from CPAPGPCA, information and statistics from other
government agencies, and articles written by non-profit organizations and associations
regarding this topic. The committee members also reviewed pertinent California laws
regarding probate conservatorship.

BACKGROUND
The Public Guardian serves people who cannot provide basic services for themselves
and do not have family, friends or others who are willing or able to initiate
conservatorship proceedings on their behalf. In Contra Costa County, the Office of the
Public Guardian (Public Guardian) is a department within the Behavioral Health Division
of Contra Costa Health Services. As Public Guardian, the Health Department
administers both Lanterman-Petris-Short (LPS) and probate conservatorships.


LPS conservatees are severely mentally ill and/or gravely disabled (usually
defined as being unable to provide basic human needs such as food and shelter
for themselves). LPS conservatees typically have been formally diagnosed as
suffering a medically-recognized mental health condition.



Probate conservatees are often seniors who cannot care for themselves or their
finances and who are at risk of elder abuse (physical, emotional or financial
abuse). While often suffering varying levels of dementia, probate conservatees
are not usually clinically diagnosed as mentally ill.
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In addition to distinguishing between conservatorships for mental-health and nonmental-health reasons, the law recognizes a difference between a conservator of a
person and a conservator of the person’s estate:


A Conservator of a Person is responsible for making decisions about personal
matters for the conservatee, including decisions about residence and health care.



A Conservator of the Estate is responsible for handling the conservatee’s
financial affairs, including collecting the conservatee’s assets, paying the bills
and making investments. The conservator must seek court approval for major
transactions, such as the purchase or sale of real property, borrowing money,
and the gifting of assets.

The Public Guardian can petition the Court to become the conservator of the person,
the person’s estate, or both. In most instances, the Public Guardian only seeks to be
appointed conservator of the person, but the Public Guardian will seek appointment as
conservator of the estate if the person has assets, such as real estate. If the person’s
only income is from Social Security and/or Supplemental Security Income, the
conservator usually applies to the Social Security Administration to become the
“representative payee,” a person authorized under Social Security rules to receive
benefits for someone who is unable to manage his or her money.
The Contra Costa County Grand Jury has not issued any report focused specifically on
the Public Guardian Office since the implementation of the Conservatorship and
Guardianship Reform Act of 2006. However, the Grand Jury has issued two reports
during the past dozen years that include recommendations targeting the Public
Guardian:



In a 2008/2009 report, the Grand Jury recommended that the County increase
funding for Public Guardian and that County Counsel designate a specific legal
support person to assist the Public Guardian.
A 2003 report recommended that the Public Administrator, Public Conservator,
and Public Guardian be incorporated into the District Attorney’s Office and that
the Public Guardian file for conservatorships for those persons who were not
institutionalized.

This report will focus on probate conservatorships undertaken by the Contra Costa
County Office of the Public Guardian and examines whether the Public Guardian is in
compliance with the law, including the California Omnibus Conservatorship and
Guardianship Reform Act of 2006, and whether it follows best practices for public
guardians.
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DISCUSSION
1. The Need for Public Guardian Conservatorships.
Most of those persons referred to the Public Guardian for probate conservatorships are
elderly and have dementia. Dementia, in general, is a condition marked by cognitive
decline that interferes with daily life and often includes Alzheimer’s disease. People
suffering dementia have difficulty managing their personal finances and issues affecting
their quality of life. Alzheimer’s and dementia victims are at greater risk of elder abuse
than others. Family members, including adult children, spouses, and partners,
comprise ninety percent of the abusers of seniors. Older adults are also the victims of
self-abuse and abuse from unrelated caregivers and strangers who have befriended
them.i ii iii
As the probate conservator, the Public Guardian primarily acts as the court-appointed
surrogate decision-maker for persons who have diminished capacity to care for
themselves but who are not mentally ill. A deputy probate conservator assigned to a
case is responsible for managing the estate’s assets, filing a detailed inventory of the
conservatee’s estate, keeping records of each financial transaction, deciding the least
restrictive living situation that allows the conservatee as much independence as
possible, assessing the conservatee’s needs, and ensuring the conservatee’s receives
healthcare.
The need for the Public Guardian in Contra Costa will increase in the future as the
population ages. It is projected that the elderly population in California will grow more
than twice as fast as the general population.iv One source estimated 580,000 California
seniors, age 65 and older, were living with Alzheimer’s disease in 2014 and projects
that that figure will rise to 840,000 by 2025 (an increase of 45 percent).v
2. Conservatorship Problems and Legal Reform.
Many publications have criticized conservatorship oversight as being deficient,
insufficient, or lacking.vi vii The Omnibus Conservatorship and Guardianship Reform Act
of 2006 was a four-bill package that made comprehensive reforms to California’s
probate system. To improve judicial oversight of probate cases, the law imposes a
variety of new duties on the courts and the Judicial Council, as well as the Public
Guardian. The bill, which became effective January 1, 2007, makes the following
changes:



Requires the Public Guardian to apply for appointment as guardian or conservator if
there is an imminent threat to a person’s health, safety or the person’s estate.
(Prob.Code, § 2920(a)(1).)
Allows the Public Guardian to apply for appointment in all other cases. (Prob. Code,
§2920(a)(2).)
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Requires the Public Guardian to apply for appointment if a court so orders, subject to
the following new conditions: Prob Code § 2920 (b)
- The court must determine that there is no one else who is qualified and willing
to act and that the appointment of the public guardian to serve as guardian or
conservator appears to be in the best interests of the person.
- However, if, before the petition for appointment is filed, the court determines
there is someone else who is qualified and willing to act as guardian, or
conservator, the court shall relieve the public guardian of the duty under the
order.



Requires the Public Guardian to begin investigations within two business days of
receiving a referral for guardianship or conservatorship.
o (Prob.Code, § 2920(c))



Requires the Public Guardian, by January 1, 2008, to meet continuing education
requirements established by the California Public Administrators, Public Guardians,
and Public Conservators Association. Prob.Code, § 2923)



Establishes a presumption that the personal residence of the conservatee at the
time of commencement of the conservatorship proceeding is the least restrictive
appropriate residence for the conservatee. Provides that in any hearing to
determine if removal of the conservatee from his or her personal residence is
appropriate, that presumption may be overcome by a preponderance of evidence.
(Prob.Code, § 2352.5(a).)



Requires a conservator, upon appointment, to determine the appropriate level of
care for the conservatee, as follows:
- The determination must include an evaluation of the level of care existing at
the time of commencement of the proceeding and the measure that would be
necessary to keep the conservatee in his or her personal residence.
(Prob.Code, § 2352.5(b)(1).)
- If the conservatee is living at a location other than his or her personal
residence at the time of commencement of the proceeding, the determination
must include either a plan to return the conservatee to his or her personal
residence or an explanation of the limitations or restrictions on a return of the
conservatee to his or her personal residence.
o (Prob.Code, § 2352.5(b)(2).)
3. Qualifications and Organization of the County Public Guardian.

The Contra Costa County Office of Public Guardian is a part of the Behavioral Health
Division of the Health Services Department. The Public Guardian staff consists of an
Adult/Older Adult Program Chief, a Conservatorship Program Manager, a
Conservatorship Program Supervisor, 12 Deputy Conservators, one Property Trust
Clerk, two Account Technicians, two Community Support Workers (Transport Drivers),
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and two Office Clerks. See Appendix 1, “Attachment C Contra Costa
Conservatorship/Public Guardian” for an organization chart of the Public Guardian
Office.
Entry-level deputy public guardians are required by state law to complete 40 credithours of training in coursework approved by the California Association of Public
Administrators, Public Guardians and Public Conservators (CAPAPGPC) within a 4year period immediately preceding certification. The credit requirement for
recertification is 20 hours of training, approved by CAPAPGPC, within a 2-year period
commencing with certification or recertification. Provisional Status may be awarded to a
deputy public guardian who is satisfactorily progressing towards certification. Contra
Costa County pays for Public Guardian employees to attend training and certification
conferences provided by CAPAPGPC.
CAPAPGPCA conducts training at annual statewide training and certification
conferences hosted at sites in northern and southern California in alternate years.
Deputy Conservators can also earn credits towards certification by attending
CPAPGPCA regional training, completing on-line training, and attending conferences
sponsored by the National Guardianship Association (NGA) and the Professional
Fiduciary Association of California (PFAC). No more than 12 credits towards initial
certification and 8 credits toward recertification can be obtained from outside sources
approved by the CPAPGPCA.
Only three of the twelve the deputy conservators, and the Conservatorship Program
Supervisor, have met the credit requirements to either be certified or to qualify for
recertification. No deputy conservator has provisional status.
In February 2015, the Conservatorship Program Manager’s position and one of the
Community Support Worker positions were vacant. The Conservatorship Program
Supervisor has been performing some of the Conservatorship Program Manager’s
duties for the past two and one half years.
4. Funding for Public Guardian Activities
The Public Guardian’s work investigating referrals and filing for and maintaining both
Probate and LPS conservatorships is funded primarily by the County General Fund.
The budget recommended for the Public Guardian for FY 2014/2015 is $3,163,958,
comprised of $2,760,099 in County general funds, $264,327 in state assistance, and
$139,492 in other local revenue. In addition to this income, the Probate Public
Guardian currently manages estate funds valued at $2,797,791: $1,767,033 held in
liquid pooled accounts and $1,030,758 invested in segregated individual accounts.
The law allows the Public Guardian to petition the court for fees relative to
conservatorship services, but because people conserved often have limited resources,
the Public Guardian generally does not do so. See Appendices 2 and 3 for detailed
financial and budget information for the Office.
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Any would-be guardian, public or private, who wishes to use his or her ward’s own
assets on the ward’s behalf must first be appointed conservator by the Superior
Court. Once conservatorship has been approved, the conservator may access the
conservatee’s assets. The Public Guardian has no public funds available to repair a
conservatee’s home or store the conservatee’s personal property prior to the
conservatee’s real or personal property being sold. The result is that the Public
Guardian may decline to file a petition for conservatorship if it determines that a
proposed conservatee does not have the liquid resources to pay these expenses. The
Public Guardian may attempt to refer the case to a for-profit conservator (private
fiduciary) who may be willing to pay expenses from his or her own funds in anticipation
of being reimbursed from the estate after the sale of the property.
Like probate conservatorships, LPS conservatorships are also mainly funded by the
County General Fund and by court-awarded fees They also receive funding not
available for probate conservatorships from various sources including the BronzonMcCorquodale Act (state’s tax and vehicle license fees), the 2005 Mental Health
Services Act (money from a 1% income tax surcharge on incomes over one million
dollars), Substance Abuse and Mental Health Administration grants, and Medi-Cal
Mental Health waivers.
The Public Guardian provides accountings of all conservatorship activities and
transactions to the Superior Court annually for LPS accounts and biennially for probate
accounts. A court investigator, an attorney from County Counsel’s Office, a probate
examiner, and a Superior Court judge review the accountings. Additionally, the Contra
Costa County Auditor-Controller’s Office audits all individual accounts annually.
5. Volume of Public Guardian Probate Conservatorships.
The Public Guardian accepted nearly 35 percent of the probate cases referred to it from
2010 through 2014. That period includes a six to eight month “partial referral freeze” in
2014 when the Public Guardian stopped accepting referrals due to insufficient staff. If
the number of accepted referrals from 2014 is removed from the figures, the accepted
referrals ratio drops to barely over 26 percent.
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“Pulled”cases are referrals the Public Guardian has begun to investigate but stopped or withdrew because a family
member willing to serve as conservator has been found, the proposed conservatee was found to not meet the need
for conservatorship, or the proposed conservatee does not live in Contra Costa County.

The Public Guardian was responsible for a total of 273 conservatorships as of February
2015, of which 66 (approximately 25 percent) were probate conservatorships. All
twelve deputy conservators have caseloads that include both probate and LPS
conservatorships. The average caseload for each of the twelve deputy conservators is
23 cases, but the individual caseload depends on the complexity of the cases and the
experience level of the deputy conservator. Deputy conservators spend the majority of
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their time on LPS conservatorships; probate conservatorships are often more time
consuming in the beginning than LPS conservatorships because of the complexity of
the person’s estate, but Deputy Conservators ultimately devote more time to LPS
clients.
6. Absence of County Referrals from Adult Protective Services Agencies.
Public Guardian offices in other California counties receive a majority of their referrals
from their Adult Protective Services (APS) agencies. In Contra Costa County, APS is a
unit of Aging and Adult Services, a division of the Employment and Human Services
Department. There is no record of APS referring any cases to the Public Guardian
during 2014. The Contra Costa County Long Term Care Ombudsman Program, a nonprofit program designated by state law to be the legal advocate for all Contra Costa
residents of nursing homes, assisted living facilities, board-and-care homes, and other
adult care facilities, made no referrals in 2014. Contra Costa Regional Medical Center
(CCRMC) or skilled nursing homes make the majority of referrals for probate
conservatorships.viii
CCRMC charges $3,061.00 a day to care for an LPS conservatee with acute symptoms.
Contra Costa County contracts with facilities outside the county to place mental health
patients in sub-acute facilities once the patient is stable. With the exception of Napa
State Hospital, all facilities under contract to the County cost less than CCRMC’s daily
rate, with some of the those facilities charging less than $500.00/day. Once the court
approves a conservatorship by the Public Guardian’s office, the County Department of
Health Services transfers the conservatee to a contracted facility outside the County.
This transfer creates a vacancy for a new psychiatric patient and saves the County
money. There are no sub-acute facilities operating within the County. This creates an
incentive for the Public Guardian to accept a referral for an LPS conservatorship before
accepting a referral for a probate conservatorship.
California’s “mandated reporter” law requires those who provide services to the elderly,
such as medical professionals, clergy, all employees of healthcare facilities, and any
individual responsible for the care or custody of an elderly person, to notify APS if they
suspect an imminent threat to their client’s health or to the safety of the client’s estate.
These service providers frequently assume that APS will follow-up on a report and
make a referral to the Public Guardian; however APS workers have not been making
referrals to the Public Guardian in such cases because they understand that the Public
Guardian does not accept probate referrals for persons who are living independently,.
The result is a serious gap in protection for individuals who are currently living
independently but could benefit from being under a probate conservatorship.
Communication between the Public Guardian and APS has decreased in recent years.
The Public Guardian notified APS its freeze on filing conservatorships in 2014 by
leaving a voice message on a telephone number in an APS office. The Public Guardian
never discussed this new policy (or the rationale behind it) with APS. When the Public
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Guardian lifted the freeze, it failed to inform APS. In the spring of 2015 there has been
an effort by the Public Guardian and APS to reopen a dialogue.
The Grand Jury was advised by multiple people who provide services to seniors that
people with diminished capacity would benefit if the Probate Conservatorship program
could be located in the same County department as Adult Protective Service and the
other programs that serve senior and disabled persons.
7. Procedures not in Compliance with Law and Best Practices.
The Public Guardian Probate Policies and Procedures Manual was developed in 1985.
Some sections were updated in 1987, 1989, 1990, 1999 and 2005. The manual has not
been updated since the Omnibus Conservatorship and Guardianship Reform Act of
2006 was enacted.
Sections of the Contra Costa County Public Guardian’s Policy for Public Guardian
Probate Referrals, issued in 1990 and revised in 1999, are not in compliance with the
Omnibus Reform Act. For example, the Policy states that the Public Guardian will only
accept a conservatorship referral if the person:





Is unable to make responsible decisions for themselves or provide for their own
care;ix
Has no one else willing or able to be responsible for them;
Is in or going to be placed in a supervised living arrangement.
Is a resident of Contra Costa County.

The Public Guardian’s Policy and Procedure Manual also lacks guidelines for the length
of time between receiving a conservatorship referral and beginning an investigation.
The informal goal of the Public Guardian appears to be that the investigation should
begin within one week of receiving the referral. That goal is not in compliance with the
Omnibus Bill, which requires an investigation to begin within two days of receipt of the
referral. After a deputy conservator performs an initial investigation and finds the person
qualified for guardianship, the Conservatorship Program Supervisor decides which
cases to accept for filing for a probate conservatorship. The longer it takes to make
these determinations, the longer the person may go without receiving care.
The California Judicial Council's report on best practices states that a deputy
conservator should visit the conservatee once a month. Despite this guideline, sources
familiar with Public Guardian operations told the Grand Jury that a deputy conservator
may sometimes visit a conservatee as seldom as once a quarter. More frequent visits,
rather than less frequent, may be required to determine that a conservatee’s basic living
and healthcare needs are and continue to be met.
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FINDINGS
F1. The Omnibus Conservatorship and Guardianship Reform Act of 2006, which
became effective on January 1, 2007, changed California laws pertaining to
conservatorships and the offices of public guardians.
F2. The policies and procedure manual of the Contra Costa County Public Guardian
was written in 1987 with revisions in 1990, 1999, and 2005.
F3. The policies and procedures manual of the Contra Costa County Public Guardian
may not comply with the Omnibus Conservatorship and Guardianship Reform Act
of 2006.
F4. California Probate Code section 2920 (a)(1) requires the Public Guardian to apply
for appointment as guardian or conservator if there is an imminent threat to the
person’s health or safety of the person’s estate.
F5. The policy and practice of the Contra Costa County Public Guardian of only
accepting probate conservatorship referrals on behalf of those persons who are in
or going to be placed in a supervised living arrangement may not comply with
California law.
F6. California Probate Code section 2920(c) requires the Public Guardian to begin an
investigation within two business days of receiving a referral alleging that a
person’s health is in imminent danger or that a person’s estate is not safe.
F7. The Contra Costa County Public Guardian has no formal policy regarding the
timeliness of initiating an investigation after receiving a referral alleging that a
person’s health is in imminent danger or that a person’s estate is not safe.
F8. The Contra Costa County Public Guardian has an informal policy of initiating an
investigation within one week of receiving a referral alleging that a person’s health
is in imminent danger or there is imminent harm to a person’s estate.
F9. California Probate Code section 2352.5(a) presumes that the personal residence
at the time preceding the conservatorship is the least restrictive residence for the
conservatee and requires a hearing prior to removing the conservatee from his/her
personal residence. (§ 32; Pro. Code 2352.5 (a).)
F10. The Contra Costa County Public Guardian has no policy concerning keeping a
conservatee in his or her personal residence.
F11. The majority of deputy conservators in the Contra Costa County Public Guardian’s
Office are out of compliance with certification requirements mandated by California
Law.
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F12. The Contra Costa County Public Guardian’s Office may give higher priority to LPS
conservatorships than probate conservatorships because of the availability of
supplemental funding for LPS conservatees and the ability to place LPS
conservatees in less expensive out of county facilities.
F13. Due to poor communication between the Public Guardian and APS departments,
the Public Guardian’s Office has failed to timely and adequately convey
information to APS that could affect potential conservatees.
F14. In some instances, deputy conservators visit a probate conservatee as
infrequently as once a quarter.
F15. The California Judicial Council’s report on best practices recommends that a
deputy conservator should visit a conservatee under his or her supervision
monthly.
F16. Contra Costa County’s budget does not include a line item for funds for the Public
Guardian to use to preserve a conservatee’s personal and/or real property until the
property has been sold.
F17. At times, the Court grants the Public Guardian permission to use the conservatee’s
own assets to preserve a conservatee’s personal and/or real property until the
property has been sold.

RECOMMENDATIONS
R1. The Contra Costa County Public Administrator should update its Public Guardian
Policy and Procedures Manual to comply with California law and California Judicial
Council’s report on best practices by June 30, 2016.
R2. To comply with California law, the Contra Costa County Public Guardian should
accept all referrals for probate conservatees when there is an imminent threat to
the person's health or the safety of the person’s estate, regardless of whether the
person is in or going to be placed in a supervised living arrangement.
R3. To comply with California law, the Contra Costa County Public Guardian should
begin an investigation within two business days after receiving a referral alleging
that a person’s health is in imminent danger or that there is an imminent threat to
the safety of a person’s estate.
R4. To comply with California law, the Contra Costa County Public Guardian should
establish a policy of keeping a probate conservatee in his or her own residence if
that is the least restrictive living arrangement in which the conservatee can be
safe.
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R5. To comply with California law, the Contra Costa County Public Guardian should
ensure that all deputy conservators meet certification requirements, as required by
the State of California, by June 30, 2016.
R6. The Board should consider separating LPS and probate public guardians.
R7. The Board should consider placing the probate conservatorships with Adult
Protective Services in the Employment and Human Service Department's Aging
and Adult Services unit.
R8. The Contra Costa County Public Guardian should follow California Judicial
Council's best practices by requiring deputy conservators to meet with each
probate conservatee at least once a month and to keep a log of such visits.
R9. The Contra Costa County Public Guardian should adopt a line item to its budget
specifically for the needs of probate conservatees before the Public Guardian has
access to their assets.
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The Public Guardian’s Office was unable to provide information about APS referrals in 2014.

The manual does not describe “responsible decisions.” A physician evaluates the proposed

conservatee’s competency. The doctor either attends the court hearing or completes a
Declaration of Physician.
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Appendices
(All documents provided by Contra Costa County Public Guardian Office and labeled by the
department)

Appendix 1: Public Guardian Organization Chart
Appendix 2: Health and Human Services 2014 – 2015 Recommended program budget
for Guardian/Conservatorship
Appendix 3: 2014 – 2015 Approved Guardian budget
Appendix 4: Two pages from 1990 edition of Probate Conservatorship Intake Policy and
Procedures manual
Appendix 5: Capacity Declaration for Conservatorship form
Appendix 6: Attachment to Capacity Declaration for Conservatorship form for proposed
conservatee with dementia
Appendix 7: Probate Conservatorship Referrals criteria, dated 5/05
Appendix 8: Completed sample Capacity Declaration for Conservatorship form
Appendix 9: Completed sample Attachment to Capacity Declaration for Conservatorship
for proposed conservatee with dementia
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