
Via US Mail and Email: clope26contracosta.courts.ca.aov 

Steven Conlin, Foreperson 
Contra Costa County Civil Grand Jury 
725 Court Street 
P.O. Box 431 
Martinez, CA 94553 

SUBJECT: CITY OF ANnOCH RESPONSE TO GRAND JURY REPORT NO. 1305, 
" G E m N G  TO CLEAN WATER I N  CONTRA COSTA COUNTY - WHAT'S 
THE PLAN AND WHERE'S THE MONEY?" 

Dear Jury Foreperson Conlin: 

In  accordance with your request and Section 933.05(a) of the California Penal Code, the City of 
Antioch (City) is submitting responses to Findings 1-11 and Recommendations 1-6 in the 
subject Grand Jury Report. 

BACKGROUND 

The Contra Costa Clean Water Program (CCCWP) consists of Contra Costa County, its 19 
incorporated cities/towns, and the Contra Costa County Flood Control and Water Conservation 
District (District), hereinafter referred to collectively as "Permittees." 

In  November 1990, the United States Environmental Protection Agency (USEPA) published final 
stormwater rules implementing the 1987 Federal Clean Water Act (CWA) amendments, which 
established a framework for regulating municipal stormwater discharges under the National 
Pollutant Discharge Elimination System (NPDES) permit program. The rules prohibit the 
discharge of pollutants in stormwater unless the discharge is in compliance with a NPDES 
permit. I n  response, the Permittees jointly established the CCCWP in 1991 through a Program 
Agreement, and applied for, and were subsequently issued, joint municipal NPDES permits 
issued by the San Francisco Bay and Central Valley Regional Water Quality Control Boards 
(Water Boards). The municipal NPDES permits are reissued approximately every five years. 

The permits mandate Permittees to implement stormwater pollution prevention and control 
programs designed to reduce or eliminate the discharge of pollutants into and from municipal 
separate storm sewers (MS4s). Permittees conduct many of these mandated activities 
collectively (referred to as "Group Activities"). Costs for Group Activities are shared among the 
Permittees in accordance with a cost payment agreement between the District and each 
individual Permittee. The CCCWP is not itself a legal entity. The District provides staffing to the 
CCCWP and serves as the fiduciary agent and legal entity of the CCCWP. The roles and 
responsibilities of the CCCWP and Permittees are outlined in the Program Agreement, which 
was last updated and adopted by all Permittees in June 2010. I n  accordance with the Program 
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Agreement, each City/Town/County/District manager designates one representative to 
participate on a Management Committee, which is the CCCWPrs decision-making body. The 
following .responses are provided on behalf of the CCCWP. 

CCCWP'S RESPONSES TO GRAND JURY FINDINGS 1-11 

GRAND JURY FINDING #l 
'In the most recent Annual Reports, Permittees reported compliance with their permits; 
however, Contra Costa County recently received a "Notice of Violation" with regard to its 
stormwater program." 

RESPONSE: Agree. However, it is the City's understanding that the violation is for a 
specific element/provision within the unincorporated County's storm water program, not 
with the City, and was not a violation of overall compliance of all Permittees or the 
CCCWP. 

GRAND JURY FINDING #2 
"Many Permittees are currently spending more than the total amounts collected from 
fees/taxes/assessments etc., designated for stormwater management purposes; any funding 
shortfalls are covered via supplements from the general fund." 

RESPONSE: Agree. Some municipalities supplement their stormwater programs with 
funding from sources other than, or in addition to, the general fund. The City currently 
does not supplement its stormwater program with contributions from its General Fund or 
other sources. With dedicated funding estimated to run out within 2 - 3 years and given 
the City's already strained General Fund, it is difficult to determine where additional 
funding will come from to maintain compliance activities. 

GRAND JURY FINDING #3 
"Despite the current levels of money being spent on the stormwater control initiatives, many 
Permittees do not think they are doing as much as necessary to position themselves to meet 
future compliance requirements." 

RESPONSE: Agree. The gth Circuit Court of Appeal decision in NRDC v. County of LA 
(gth Cir., July 13, 2011, No. 10-56017) determined that a municipality is strictly liable for 
violations of its NPDES permit if its discharges cause or contribute to an exceedance of a 
water quality standard in receiving waters. This decision potentially places every 
municipal stormwater discharger in the State of California in immediate non-compliance 
with their NPDES permit if monitoring data show an exceedance, and exposed to 
considerable liability, including fines and costly remediation. Permittees, regulators and 
watershed stakeholders agree compliance with strict numeric water quality standards 
will require substantial public investment for the redesign and retrofit to existing 
municipal separate storm sewer systems (MS4s). Currently, stormwater treatment and 
flow control measures are required on many new and redevelopment projects. Pilot 
studies and projects are being conducted under current municipal NPDES permits to 
evaluate the costs and benefits of implementing facilities that treat runoff from existing 
developed areas. Current dedicated funding is insufficient to meet existing and future 
water quality compliance requirements. Municipalities require Federal and State 



assistance to identify capital funding and new revenue sources necessary for 
constructing, operating and maintaining stormwater drainage infrastructure 
improvements. 

GRAND JURY FINDING #4 
"The requirements for compliance are expected to become increasingly demanding and the 
process of negotiating the terms and conditions of the next permit are unclear." 

RESPONSE: Agree. Water Board staff determines the process for negotiating the terms 
and conditions of the next permit in accordance with State law and policy. Through the 
Bay Area Stormwater Management Agencies Association (BASMAA), CCCWP Permittees 
have joined with other Bay Area municipalities that are also Permittees under the 
Municipal Regional Stormwater Permit (MRP) to participate in discussions with Water 
Board staff regarding the terms and conditions of the next permit. 

GRAND JURY FINDING #5 
"Permittees disagree on what reasonable/practical program requirements should entail." 

RESPONSE: Agree. Each municipality has different water-quality issues that must be 
addressed, different pollutant sources, different drainage system characteristics, 
different availability of funds, and different priorities for use of funds. Each municipality 
has its own decision-making body. Despite these differences, Permittees, through the 
CCCWP1s Management Committee, continue to maintain consensus regarding permit 
negotiating positions and successfully identify, develop and implement group permit 
compliance activities. 

GRAND JURY FINDING #6 
"All Permittees are forecasting that the lack of funds needed to undertake the critical activities 
to reach compliance levels will result in the majority of them being non-compliant in 2-5 years." 

RESPONSE: Agree. Given the City's $13M decrease in its annual General Fund since 
2007 and critical public safety needs, it is difficult to determine from where the 
additional funding will come. 

GRAND JURY FINDING #7 
"The CCCWP seems to be doing a reasonable job in terms of its role for centralized activities 
such 'as public education, outreach, training and monitoring." 

RESPONSE: Agree. 

GRAND JURY FINDING #8 
"As an intermediary between the Permittees and the regulatory bodies, the CCCWP appears to 
be failing because there is a significant difference between the expectations and views of the 
regulators and the Permittees. There are dramatically different perspectives of what needs to 
be done, how it should be done and what happens if it is not done." 



RESPONSE: Disagree. There are significant differences between the expectations and 
views of the regulators and those of the Permittees; however, this is characteristic of the 
regulatory process. 

GRAND JURY FINDING #9 
'It is unclear what the impact of non-compliance status will be for a Permittee." 

RESPONSE: Agree. Note that the Clean Water Act provides that any U.S. citizen may 
file a citizen suit against any person who has allegedly violated an effluent limitation 
regulation. Citizen enforcers are entitled to measures sufficient to ensure compliance, 
the imposition of civil penalties of up to $27,500 per violation per day, and costs of 
litigation, including reasonable attorney's fees. Thus, the Permittees face regulatory 
actions and private lawsuits in the event of even relatively minor noncompliance. These 
private lawsuits brought by aggressive plaintiffs' attorneys are a reality. This double level 
of enfmement is unnecessary and costly and needs to be remedied by Federal and 
State legislators. 

GRAND JURY FINDING #10 
"The potential future risk associated with funding deficits and non-compliance is not being 
accurately communicated to citizens by the Permittees." 

RESPONSE: Disagree. The CCCWP has consistently communicated that funding 
deficits for stormwater pollution prevention and control, and non-compliance with 
current and future permits, may result in significant fines and/or third-party lawsuits. 
However, if local, State, and Federal legislators and agencies don? appreciate these 
serious issues, then better communication on all ends is needed. 

GRAND JURY FINDING #11 
"Following the failure of the 2012 Community Clean Water Initiative, cities do not appear to 
have formulated realistic alternative plans." 

RESPONSE: Agree. Following the failure of the funding initiative, many Permittees are 
still in the process of evaluating options and alternative plans. Most or all of the 
available options, including redirecting monies from their General Funds, have significant 
negative consequences. 

CCCWP'S RESPONSES TO GRAND JURY RECOMMENDATIONS 1-6 

GRAND JURY RECOMMENDATION #I: 
'The permit negotiation process be clarified with roles, negotiating strategies, and negotiation 
objectives defined." 

RESPONSE: This recommendation is being implemented in cooperation with BASMAA 
and Water Board staff. 

GRAND JURY RECOMMENDAllON #2: 
"The CCCWP immediately begin to implement more direct communications between the 
individual Permittees and the regulatory authorities to eliminate the confusion that currently 



exists between the two parties as to program requirements, solutions for meeting long-term 
permit compliance and development of mutually agreed-upon plans for the path forward." 

RESPONSE: This recommendation is being implemented in cooperation with BASMAA 
and Water Board staff. Specifically, BASMAA and Water Board staffs have agreed to a 
permit negotiation process that includes Permittee representatives. I n  addition, 
Permittee representatives and Water Board staff continue to attend regularly scheduled 
discussions of permit issues in BASMAA committees. 

GRAND JURY RECOMMENDATION #3: 
"Permittees immediately quantify a range of future expenditure requirements associated with a 
range of negotiation outcomes and develop funding plans." 

RESPONSE: Future expenditure requirements were estimated as part of the Engineer's 
Report .for---the 2012 Community Clean Water Initiative. Funding plans are being 
developed (see response to Finding #11). 

GRAND JURY RECOMMENDAllON #4: 
"Permittees consider identifying funds to disclose to the public "the issues" surrounding the lack 
of funding to fulfill their NPDES permit requirements, including a discussion of potential, but 
realistic, impacts of non-compliance." 

RESPONSE: CCCWP will consider preparing a "fact sheet" addressing these issues, 
which would be posted on the CCCWP's website. State and Federal legislators also need 
to be aware of the permitting and funding issues and work with all stakeholders to 
address impacts of noncompliance with the laws they draft. I f  the issue is not the laws, 
but how the regulating agencies are expanding those laws, then the administrations of 
the Governor and President need to be held accountable. 

GRAND JURY RECOMMENDATION #5: 
"The CCCWP consider immediately beginning to re-align its activities and operating costs with; 
(a) probable outcomes from the negotiation of the next permit's compliance requirements; (b) 
projected available funding; and (c) constituent needs. 

RESPONSE: CCCWP activities are: (a) aligned to facilitate the Permittees' compliance 
with permit requirements, including foresight of potential future permit requirements; 
(b) implemented effciently with the available budget, and (c) responsive to the direction 
of the CCCWP1s Management Committee, which is comprised of Permittee 
representatives. 

GRAND JURY RECOMMENDATION #6: 
"Before any Permittee makes any effort to approach its citizens with another request for 
additional funding, all stakeholders reach consensus on a plan for the path forward that 
includes articulations of reasonable objectives, ways to measure those objectives and 
reasonable timelines for accomplishment of those objectives." 

RESPONSE: It is not within the Permittees' power or authority to ensure that the 
objectives, timelines, or provisions of their NPDES permit are reasonable. Tests of 
reasonableness, if used, are applied by the Water Board pursuant to the applicable 



provisions of the California Water Code. Again, State and Federal legislators need to be 
conscious of the funding issues facing Permittees in obtaining compliance with the 
Provisions they set, especially given these are all unfunded mandates, while remaining 
cognizant of the ability to get voters to accept additional revenue measures. 

The City thanks the Contra Costa County Grand Jury for the opportunity to respond to its 
concerns. Please feel free to contact Phil Hoffmeister, NPDES Compliance Manager at (925) 
779-6169 should you needadditional information. 

Sincerely, A A 

City of Antioch 

cc: Tom Dalziel, CCCWP Manager 
Rinta Perkins, CCCWP Management Committee Chair 



BOARD OF SUPERVISORS RESPONSE TO CONTRA COSTA COUNTY GRAND JURY 
REPORT 1305: 

GElTING TO CLEAN WATER I N  CONTRA COSTA COUNTY - WHAT'S THE PLAN 
AND WHERES THE MONEY? 

Responding for Contra Costa County and the Contra Costa County Flood Control and 
Water Conservation District (for the District and on behalf of the Contra Costa Clean 

Water Program) 

FINDINGS; 

1. 'In the most recent Annual Reports, Permittees reported compliance with their permits; 
however, Contra Costa County recently received a "Notice of Wolationfl with regard to its 
stormwater program." 

RESPONa: Agree. 

2. "Many Permittees are currently spending more than the total amounts coilected from 
fe&taxes/assessments etc., designated for stormwater management purposes; any 
funding shwtfalk are covered via supplements from the general fund." 

RESPONSE: Agree. Some municipalities supplement their stormwater programs with funding 
from sources other than, or in addion to, the general fund. 

3. "Despite the current k d s  of money being spent on the stormwater control initiatives, many 
Permittees do nut think they are doing as much as necessary to position themselves to meet 
future compliance requirements." 

WSPONSE: Agree. The grn Circuit Court of Appeal decision in NRDC v. County of LA (gth 
Circuit, July 13, 2011, No. 10-56017) determined that a municipality is strictly liable for 
violations of its NPDES permit if its discharges cause or contribute to an exceedam of a water 
quality standard in recereceMng waters. This decision potentially places every munidpal 
stormwater discharger in the State of California in immediate non-compliance with their 
National Pollutant Discharge Elimination System (NPDES) permit if monitoring data show an 
exceedance, and exposed to considerable liability, including fines and &y remediation. 
Permittees, regulators and watershed stakeholders agree compliance with strict numeric water 
quality standards will require substantial public investment for the redesign and retrdit of 
existing municipal sepa* storm sewer systems (MYk). Currently, stormwater treatment and 
flow control measures are required on many new and redevelopment proj&. Pilot studies and 
projects are being conducted under current municipal N P E S  permits to evaluate the costs and 
bendits of implementing facilities that treat runoff from existing developed areas. Current 
dedicated funding is insufficient to meet existing and future water quality compliance 
requirements. Municipalities require federal and state assistance to identify capital funding and 
new revenue sources necessary for constructing, operating and maintaining stormwater 
drainage infrastructure improvements. 

4. "The requirements for compliance are expected to become increasingly demanding and the 
process of negotiating the terms and conditions of the next permit are unclear." 

RESPONSE Agree. San Francisco Bay and Central Valley Regional Water Quality Control 
Boards (Water Boards) staff determines the process for negotiating the terms and conditions of 
the next permit in accordance with state law and policy. Through the Bay Area Stormwater 
Management Agencies Association (BASMAA), Contra Costa Clean Water Program (CCCWP) 
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Permittees have joined with other Bay Area municipalities that are also Permittees under the 
Municipal Regional Stormwater Permit (MRP) to participate in discussions with Water Board staff 
regarding the terms and conditions of the next permit. 

5. "Permittees disagree on what reasonablefpractical program requirements should entail." 

JtFSPONSE: Partially disagree. Each municipality has different water-quality issues that must 
be addressed, different pollutant sources, different drainage system characteristics, different 
availability of funds, and different priorities for use of funds. Each municipality has its own 
decision-making body. Despite these differences, Permittees, through the CCCWP1s 
Management Committee (the CCCWP1s decision making body), continue to build and maintain 
consensus regarding permit negotiating positions and successfully identify, develop and 
implement group permit compliance activities. 

6. "All Permittees are forecasting that the lack of funds needed to undertake the critical 
activities to reach compliance levels will result in the majority of them being non-compliant 
in 2-5 years." 

RESPONSE: Agree. 

7. "The CCCWP seems to be doing a reasonable job in terms of its role for centralized activities 
such as public education, outreach, training and monitoring." 

WPONSE: Agree. 

8. 'As an intermediary between the Permittees and the regulatory bodies, the CCCWP appears 
to be failing because there is a significant difference b e e n  the expectations and views of 
the regulators and the Permittees. There are dramatically different perspectives of what 
needs to be done, how it should be done and what happens if it is not done." 

JtFSPONSE: Disagree. There are significant differences between the expectations and views of 
the regulators and those of the Permittees; however, this is characteristic of the regulatory 
process. While a key function of the CCCWP is to act as a liaison between Perrmittees and 
federal and state regulators, each month Water Board staff is invited to attend the CCCWP 
Management Committee -rigs to directly communicate to Permittees. In  the last 12 
months, representatives of the San Francisco Bay Water Board attended just two meetings and 
a representative of the Central Valley Water Board attended just one meeting. 

9. 'It is unclear what the impact of non-compliance status will be for a Permittee." 

RESPONSE: Agree. Civil penalties of up to $10,000 per day plus $10 per gallon of polluted 
discharge for each violation may be imposed administratively by the Regional Water Quality 
Control Boards; fines of up to $25,000 per day for each violation may be assessed if imposed by 
the Superior Court. Furthermore, the Clean Water Act provides that any U.S. citizen may file a 
citizen suit against any person who has allegedly violated an effluent limitation regulation. 
Citizen enforcers are entitled to measures sufficient to ensure compliance, the imposition of civil 
penalties of up to $27,500 per violation per day, and costs of litigation, including reasonable 
attorney's fees. Other potential non-compliance enforcement options include, but are not 
limited to, corrective action notices (e.g., Notice to Comply, Notice of Deficiency, Notice of 
Violation, etc ...), which may require additional water quality monitoring and/or pollution 



prevention and control measure implementation further impacting funding for stormwater 
compliance activities. 

10. "The potential future risk associated with funding deficits and non-compliance is not being 
accurately communicated to citizens by the Permittees." 

RESPONSC: Disagree. The CCCWP has consistently communicated that funding deficits for 
stormwater pollution prevention and control services and facilities will hinder Permittees' efforts 
to improve water quality and comply with federal and state mandates; and, that non- 
compliance with current and future permits, may result in significant fines, costly remediation, 
and/or third-party lawsuits. 

11. "Following the failure of the 2012 Community Wean Water Initiative, cities do not appear to 
have formulated realistic alternative plans." 

RESPONSE: Agree. Following the failure of the funding initiative, many Permittees are still in 
the process of evaluating options and alternative plans. Most or all of the available options, 
including redirecting monies from their General Funds, have significant negative consequences. 

RECOMMENDATIONS: 

1. 'The permit negotiation process be clarified with roles, negotiating strategies, and 
negotiation objectives defined." 

JXESPONSE: This recommendation is being implemented in cooperation with BASMAA and 
Water Board staff. BASMAA committees, Water Board staff, and Permittee representatives are 
attending regularly scheduled meetings to negotiate the terms and conditions of the next 
permit. 

2. "The CCCWP immediately begin to implement more direct communications between the 
individual Permittees and the regulatory authorities to eliminate the confusion that currently 
exists between the two parties as to program requirements, solutions for meeting long-term 
permit compliance and development of mutually agreed-upon plans for the path forward." 

RESPONSE: This recommendation is being implemented in cooperation with BASMAA and 
Water Board staff. Specifically, BASMAA and Water Board staffs have agreed to a permit 
negotiation process that includes Permittee representatives. I n  addition, Permittee 
representatives and Water Board staff continue to attend regularly scheduled discussions of 
permit issues in BASMAA committees. 

3. "Permittees immediately quantify a range of future expenditure requirements associated 
with a range of negotiation outcomes and develop funding plans." 

RESPONSE: The recommendation will not be implemented because it is not reasonable. 
Future expenditure requirements under the current permit were estimated as part of the 
Engineer's Report for the 2012 Community Wean Water Initiative, and funding plans are being 
developed (see response to Finding #11); Estimates of future expenditure requirements 
associated with a range of future negotiation outcomes is not practical due to the complexity of 
the issues surrounding the management of municipal stormwater conveyance systems coupled 
with the number of permit requirements and the fluctuating and unpredictable nature of the 
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OFFICE OF THE CITY MANAGER 
Steven Duran 

July 15,2013 

Mr. Marc Hamaji, Foreperson 
Contra Costa County Civil Grand Jury 
P.O. Box 431 
Martinez, CA 94553 

RE: Response To Grand Jury Report No. 1305, "Getting To Clean Water In Contra 
Costa County - What's The Plan And Where's The Money?" 

Dear Mr. Hamaji: 

The City of Hercules has reviewed Grand Jury Report No. 1305, "Getting To Clean Water In 
Contra Costa County - What's The Plan And Where's The Money?" Responses to Findings and 
Recommendations are provided below and meet the requirements of California Penal Code 
Sections 933.05(a) and 933.05(b). 

BACKGROUND 

In November 1990, the United States Environmental Protection Agency (USEPA) published 
final stormwater rules implementing the 1987 federal Clean Water Act (CWA) amendments, 
which established a framework for regulating municipal stormwater discharges under the 
National Pollutant Discharge Elimination System (NPDES) permit program. The rules prohibit 
the discharge of pollutants in stormwater unless the discharge is in compliance with a NPDES 
permit. In Response, the Permittees jointly established the CCCWP in 1991 through a Program 
Agreement, and applied for, and were subsequently issued, joint municipal NPDES permits 
issued by the San Francisco Bay and Central Valley Regional Water Quality Control Boards 
(Water Boards). The municipal NPDES permits are reissued approximately every five years. 

The City of Hercules is a Permittee. The permits mandate Permittees to implement stormwater 
pollution prevention and control programs designed to reduce or eliminate the discharge of 
pollutants into and from municipal separate storm sewers (MS4s). Permittees conduct many of 
these mandated activities collectively (referred to as "Group Activities"). Costs for Group 
Activities are shared among the Permittees in accordance with a cost payment agreement 
between the Contra Costa County Flood Control and Wastewater Conservation District (District) 
and each individual Permittee. The roles and responsibilities of the CCCWP and Permittees are 
outlined in the Program Agreement, which was last updated and adopted by all Permittees in 
June 2010. In accordance with the Program Agreement, each City/Town/County/District 

City of Hercules 
1 11  Civic Drive, Hercules, California 94547 
(5 10) 799-8200 www.ci.Hercules.ca.us 



Response to Grand Jury Report No. 1305 Page 2 

manager designates one representative to participate on a Management Committee, which is the 
CCC WP's decision-making body. 

City Of Hercules Responses To Grand Jury Findings 1-11 

Finding No. 1: In the most recent Annual Reports, Permittees reported compliance with their 
permits; however, Contra Costa County recently received a "Notice of Violation" with regard to 
its stormwater program. 

Response: The City Council agrees with this finding. 

Finding No. 2: Many Permittees are currently spending more than the total amounts collected 
from fees/taxes/assessments etc., designated for stormwater management purposes; any funding 
shortfalls are covered via supplements from the general fund. 

Response: The City Council agrees with this finding. 

Finding No. 3: Despite the current levels of money being spent on the stormwater control 
initiatives, many Permittees do not think they are doing as much as necessary to position 
themselves to meet future compliance requirements. 

Response: The City Council agrees with this finding. 

Finding No. 4: The requirements for compliance are expected to become increasingly 
demanding and the process of negotiating the terms and conditions of the next permit are 
unclear. 

Response: The City Council agrees with this finding. 

Finding No. 5: Permittees disagree on what reasonablelpractical program requirements should 
entail. 

Response: The City Council agrees with this finding. Each municipality has different water- 
quality issues that must be addressed, different pollutant sources, different drainage system 
characteristics, different availability of funds, and different priorities for use of funds. Each 
municipality has its own decision-making body. Despite these differences, Permittees, through 
the CCCWP's Management Committee, continue to maintain consensus regarding permit 
negotiating positions and successfully identify, develop and implement group permit compliance 
activities. 

Finding No. 6: All Permittees are forecasting that the lack of funds needed to undertake the 
critical activities to reach compliance levels will result in the majority of them being non- 
compliant in 2-5 years. 

Response: The City Council agrees with this finding. 

Finding No. 7: The CCCWP seems to be doing a reasonable job in terms of its role for 
centralized activities such as public education, outreach, training and monitoring. 



Response to Grand Jury Report No. 1305 Page 3 

Response: The City Council agrees with this finding. 

Finding No. 8: As an intermediary between the Permittees and the regulatory bodies, the 
CCCWP appears to be failing because there is a significant difference between the expectations 
and views of the regulators and the Permittees. There are dramatically different perspectives of 
what needs to be done, how it should be done and what happens if it is not done. 

Response: The City Council disagrees with this finding. There are significant differences 
between the expectations and views of the regulators and those of the Permittees; however, this is 
characteristic of the regulatory process and these differences do not lead to a conclusion that the 
CCCWP is failing. 

Finding No. 9: It is unclear what the impact of non-compliance status will be for a Permittee. 

Response: The City Council agrees with this finding. 

Finding No. 10: The potential future risk associated with funding deficits and non-compliance 
is not being accurately communicated to citizens by the Permittees. 

Response: The City Council disagrees with this finding. The CCCWP, on behalf of Permittees, 
has consistently communicated that funding deficits for stormwater pollution prevention and 
control, and non-compliance with current and future permits, may result in significant fines 
andlor third-party lawsuits. 

Finding No. 11: Following the failure of the 2012 Community Clean Water Initiative, cities do 
not appear to have formulated realistic alternative plans. 

Response: The City Council agrees with this finding. Following the failure of the funding 
initiative, many Permittees are still in the process of evaluating options and alternative plans. 
Most or all of the available options, including redirecting monies &om their General Funds, have 
significant negative consequences. 

Citv Of Hercules Responses To Grand Jurv Recommendations 1-6 

Recommendation No. 1: The permit negotiation process be clarified with roles, negotiating 
strategies, and negotiation objectives defined. 

Response: The recommendation will be implemented in coordination with other Permittees 
through the CCCWP. 

Recommendation No. 2: "The CCCWP immediately begin to implement more direct 
communications between the individual Permittees and the regulatory authorities to eliminate the 
confusion that currently exists between the two parties as to program requirements, solutions for 
meeting long-term permit compliance and development of mutually agreed-upon plans for the 
path forward." 

Response: The recommendation will be implemented in coordination with other Permittees and 
the CCCWP. 

















































































SEP - 4 2013 

August 29, 2013 

Via US Mail and Email: do~e2@contracosta.courts~ca.aov 

Marc Hamaji, Foreperson 
Contra Costa County Civil Grand Jury 
725 Court Street 
P.O. Box 431 
Martinez, CA 94553 

SUBJECT. CONTRA COSTA CLEAN WATER PROGRAM'S RESPONSE TO GRAND 
JURY REPORT NO. 1305, "GElTING TO CLEAN WATER I N  CONTRA 
COSTA COUNTY - WHAT'S THE PLAN AND WHERE'S THE MONEY?" 

Dear Jury Foreperson Hamaji: 

In accordance with your request and Section 933.05(a) of the California Penal Code, the Contra 
Costa County Flood Control and Water Conservation District (District) is submitting, on behalf of 
the Contra Costa Clean Water Program, responses to Findings 1-11 and Recommendations 1-6 
in the subject Grand Jury Report. 

BACKGROUND 

The Contra Costa Clean Water Program (CCCWP) consists of Contra Costa County, its 19 
incorporated cities/kowns, and the District, hereinafter referred to collectively as "Permittees." 

In November 1990, the United States Environmental Protection Agency (USEPA) published final 
stormwater rules implementing the 1987 federal Clean Water Act (CWA) amendments, which 
established a framework for regulating municipal stormwater discharges under the National 
Pollutant Discharge Elimination System (NPDES) permit program. The rules prohibit the 
discharge of pollutants in stormwater unless the discharge is in compliance with a NPDES 
permit. In response, the Permittees jointly established the CCCWP in 1991 through a Program 
Agreement, and applied for, and were subsequently issued, joint municipal NPDES permits 
issued by the San Francisco Bay and Central Valley Regional Water Quality Control Boards 
(Water Boards). The municipal NPDES perm'Rs are reissued approximately every five years. 

The permits mandate Permittees to implement stormwater pollution prevention and control 
programs designed to reduce or eliminate the discharge of pollutants into and from municipal 
separate storm sewers (MS4s). Permittees conduct many of these mandated activities 
collectively (referred to as "Group Activities1'). Costs for Group Activities are shared among the 
Permittees in accordance with a cost payment agreement between the District and each 
individual Permittee. The CCCWP is not itself a legal entity. The District provides staffing to the 
CCCWP and serves as the fiduciary agent and legal entity of the CCCWP. The roles and 
responsibilities of the CCCWP and Permittees are outlined in the Program Agreement, which 

450 Civic Center Plaza, Richmond, CA 94804-1 630 
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was lagtqupdated and adopted by all Permittees in June 2010. In accordance with the Program 
I. ~ r $ r e e k t ,  each City/Town/County/Distilct manager designates one representative to 

pwtidpate on a Management Committee, which is the CCCWPts decision-making body. The 
following responses are provided on behalf of the CCCWP. 

CCCWP'S RESPONSES TO GRAND JURY FINDINGS 1-11 

GRAND JURY FINDING #l 
"In the most recent Annual Reports, Permittees reported compliance with W r  permits; 
however, Contra Costa County recently received a "Notice of Violation" with regard to its 
stormwater program." 

RESPONSE: Agree. 

RESPONSE: Agree. City of Richmond supplemenVs the stormwater program with funding 
from grants when awarded and the general fund. 

GRAND JURY FINDING #3 
"Despite the current levels of money being spent on the stormwater control initiatives, many 
Permittees do not think they are doing as much as necessary to position themselves to meet 
future compliance requirements." 

RESPONSE: Agree. The gth Circuit Court of Appeal decision in NRDC v. County of LA (gth Cir., 
July 13, 2011, No. 10-56017) determined that a municipality is strictly liable for violations of its 
NPDES permit if its discharges cause or contribute to an exceedance of a water quality standard 
in receiving waters. This decision potentially places way municipal stormwater discharger in 
the State of California in immediate nonampliance with their NPDES permit if monitoring data 
show an exceedance, and exposed to considerable liability, including fines and costly 
remediation. Permittees, regulators and watershed stakeholders agree aompiiance with strict 
numeric water quality standards will require substantial public investment for the redesign and 
retrofit to existing municipal separate storm sewer systems (MS4s). Currently, stormwater 
treatment and f l a w  control measures are required on many new and redevelopment projects. 
Pilot studies and projects are being conducted under current municipal NPDES permits to 
waluate the costs and benefits of implementing facilities that treat runoff from existing 
developed areas. Current dedicated funding is insufficient to meet existing and future water 
quality compliance requirements. Municipalities require federal and state assistance to identify 
capital funding and new revenue sources necessary foy constructing, operating and maintaining 
stormwater drainage infrastructure improvements. 

GRAND JURY FINDING #4 
"The requirements for compliance are expected to become increasingly demanding and the 
process of negotiating the terms and conditions of the next permit are unclear." 

















August 14,20 13 

Via U.S. Mail and Email: clo~e2~contracosta.~0urts.ca.gov 

Marc Hamaji, Foreperson 
Contra Costa County Civil Grand Jury 
725 Court Street 
P.O. Box 43 1 
Martinez, CA 94553 

RE: Contra Costa County Grand Jury Report No. 1305: "Getting to Clean Water in 
Contra Costa County - What's the Plan and Where's the Moneyn 

Dear Mr. Hamaji, 

On behalf of the City of San Ramon, this letter responds to the Contra Costa Grand Jury Report 
No. 1305: "Getting to Clean Water in Contra Costa County - What's the Plan and Where's the 
Money". The City of San Ramon appreciates the time and effort that you and the Grand Jury 
spend considering these matters. As required by California Penal Code 5933.05, the City's 
response to the overall findings and recommendations is provided below. 

Finding #1: In the most recent Annual Reports, Permittees reported compliance with their 
permits; however, Contra Costa County recently received a "Notice of Violation" with 
regard to its stormwater program. 

City Response: The City of Sun Ramon agrees with this finding. 

Finding #2: Many Permittees are currently spending more than the total amounts 
collected from fees/taxes/assessments etc., designated for stormwater management 
purposes; any funding shortfalls are covered via supplements from the general fund. 

City Response: TZe City of San Ramon agrees with this-finding. 

Finding #3: Despite the current levels of money being spent on the stormwater control 
initiatives, many Permittees do not think they are doing as much as necessary to position 
themselves to meet future compliance requirements. 

City Response: The City of San Ramon agrees with this3nding. 


















